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JAWARY.  1M7 

NATIONAL  TAX  AS^^0€^ATIO^» 


Report  on  Net  Income  Taxation 
As  Applied  To  Business  Corporations 


Toor  Committee  appointed  to  report  upon,  the  taxation  of  business 
corporations  at  this  Conference  probably  represents  a  majority  of  the  inr 

dustrial  corporations  of  the  State  of  New  York.  None  of  the  corporations 
represented  expect  to  secure  tax  legislation  that  will  in  any  way  relieve  any 
of  them  from  contributing  their  just  proportion  of  the  tax  burden.  The 
remedy  which  this  Committee  suggests  would  -  undoubtedly  require  the 
corporations  represrated  to  ccmtribute  as  a  whole  mem  for  the  support  of 
government  than  they  are  now  contributing  under  the  present  tax  laws 
of  the  State.  There  is,  however,  some  future  security  in  a  well  regulated 
and  administered  taxation  system,  but  there  is  no  security  under  the  pres- 
ent chaotic  condition  of  the  tax  laws  of  the  State  of  New  York.  There  is 
noUiiug  in  our  present  taxation  system  to  induce  capital  to  come  to  this 
State  for  the  purpose  of  being  invested  in  the  stock  of  business  corpora- 
tions. If  it  does  come  here  under  present  conditions  it  is  because  the 
possibiUties  of  discrimination  against  corporate  capital  as  a  result  of  a 
rigid  enforcement  of  the  present  tax  law  are  entirely  overlooked. 

Business  corporations  are  now  taxed  in  the  State  of  New  York  upon 
their  real  estate,  their  personal  property  and  their  franchises,  except  that 
certain  corporations  are  exempt  from  the  franchise  tax  under  certain  con- 
ditiims  puraaant  to'  Section  183  of  the  tax  law. 

The  taxation  of  real  estate  of  business  corporations  is  provided  for 
under  Section  11  of  the  tax  law  which  states: 

"  The  real  estate  of  all  incorporated  companies  liable  to  tax- 
ation shall  be  assessed  in  the  tax  district  in  which  the  same  shall 
lie  in  the  same  manner  as  the  real  estate  of  individuals." 

The  personal  property  of  corporations  is  reached  for  taxation  purposes 
under  Section  12  of  the  tax  law  which  Section  reads  as  follows: 

The  capital  stock  of  every  company  liable  to  taxation,  except 
such  part  of  it  as  shall  have  been  excepted  in  the  assessment  roll 
or  shall  be  exempt  by  law,  together  with  its  surplus  profits  or 
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reserve  funds  exceeding  ten  per  centum  of  its  capital,  after  deduct- 
ing the  assessed  value  of  its  real  estate,  and  all  shares  of  stock  in 
other  corporations  actually  owned  by  such  company  which  are 
taxable  upon  their  capital  stock  under  the  laws  of  this  State, 
^lall  be  assessed  at  its  actoal  value/' 

• 

While  it  would  appear  from  a  reading  of  this  section  that  it  intended 
to  provide  a  tax  upon  capital  stock  the  Courts  have  held  that  such  capital 
stock  within  the  meaning  of  the  section  **  denotes  the  property  owned  by 
the  ccHrporation,  and  not  the  par  or  actual  value  of  the  shares  of  the 
stockholders."  (People  ex  rel.  Second  Ave.  R.  E.  v.  Barker.  72  Hun,  126; 
Oswego  Starch  Factory  t.  DoUoway,  21  N.  T.  449;  Peoplo  ex  reL  Panama 
R.  R«  T.  Corners.  64  How.  Pr.  405.)  Stated  brl^y  the  Seeti<^  as  ccmstnied 
by  the  Courts  provides  for  the  taxation  of  personal  property  of  domestic 
business  corporations,  including  as  a  part  of  such  personal  property  the 
difference,  if  any,  between  the  actual  value  and  the  assessed  value  of  the 
real  estate,  and  it  also  provides  that  i£  the  corporation  has  a  surplus  it 
may  dednct  from  the  taaotble  property  under  such  section  such  a  propor- 
ticm  ctf  the  surplus  as  does  not  «eeed  10%  tii  the  issued  caidtaL  There 
are  at  least  three  chief  objectioiuei  to  this  section,  vis: 

(a)  The  difficulty  in  making  a  proper  assessment  of. the  personal 
property  of  business  eorporatiimff  under  the  section  due  to  the  complexity 
<tf  the  method  adopted* 

There  are  innumerable  decisions  which  have  been  rendered  under  this 
Section  and  we  believe  that  the  avemge  assessor  can  hardly  be  expected 
to  be  familiar  with  each  de^aoB  or  to  ajn^  tliem  in  making  an  assess- 
ment against  business  corporations  pursuant  to  such  Section. 

(b)  The  ease  by  which  the  Section  may  be  evaded  by  cwpontimis 
desiring  for  any  reason  to  escape  taxation  upon  personal  property. 

Corporations  can  avcM  assessmwt  of  their  personal  property  under 
Section  12  of  the  tax  law  by  issuing  sufficient  bonds  to  offset  all  the  ptop- 

erty  considered  under  the  Section  in  ascertaining  the  taxable  value.  Th^ 
may  also  materially  reduce  the  amount  of  tax  payable  under  such  Section 
by  locating  their  principal  offices  in  rural  localities  where  the  tax  rate  is 
low,  or  by  chaptfi^g  their  offices  to  such  rural  localities  pursuant  to  Section 
^13  of  the  Stock  CknrporaUim  Law  In  ease  such  office  have  not  been  located 
in  su^  rural  localities  at  the  time  of  the  inoorporatiim  of  the  company. 
This  permits  such  business  corporations  to  escape  all  personal  property 
taxation  in  the  district  where  the  business  specified  in  the  charter  ia 
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actually  transacted  and  where  the  personal  property  is  actually  located 
and  protected  and  where  the  tax  upon  such  personal  property  undoubtedly 
should  be  puid. 

(c)  The  discrimination  possible  under  such  Section  against  those 
business  corporations  that  desire  to  transact  business  without  debts  and 
to  pay  their  just  proportion  of  the  tax  burden  in  the  district  where  the 

business  specified  in  the  charter  is  actually  transacted. 

Attention  is  called  to  the  ftet  that  this  Secticm  contemplates  a  full 
assessment  upon  all  personal  property  of  domestic  business  corporations, 
both  tangible  and  intangible,  and  in  addition  thereto  upon  the  difference, 
if  any,  between  the  actual  and  assessed  value  of  the  real  estate.  The 
Section,  therefore,  as  it  lias  been  construed  ipaposes  upon  domestic  busi- 
ness corporations  a  tax  upon  all  penKmal  proper^  at  the  same  rate  that 
is  now  being  imposed  upcm  real  estate.  There  is  no  analogous  rule  pro- 
vided jto  the  tax  law  for  the  assessment  and  taxati<m  of  personal  property 
owned  by  foreign  corporations,  individuals  or  co-partnerships,  therefore, 
it  is  a  fact  that  domestic  business  corporations  in  the  State  of  New  York 
are  necessarily  discriminated  against,  unless  such  corporations  see  fit  to 
resort  to  the  tax  dodging  method  of  locating  their  principal  office  in  some 
rural  locality  or  to  go  in  debt  to  an  extent  sufficient  to  offset  any  assese* 
ment  upon  th^  pmraal  i^p^ty. 

There  is  no  adequate  machinery  in  the  State  of  New  York  for  the 
assessment  generally  of  personal  property.  In  the  first  place  we  do  not 
have  direct  state  control  of  such  assessment,  and  in  the  second  place  we 
do  not  reonire  under  the  tax  law  the  taj^aym  other  than  domestic  cor- 
porations to  make  any  regort  to  assessing  aatimlties  so  that  sueh  nxtOuxA' 
ties  may  have  sufficient  informaticm  upon  which  to  base  a  proper  assess- 
ment of  personal  property.  The  only  report  required  to  bQ  filed  in  con- 
nection with  the  assessment  of  personal  property  is  the  report  specified 
under  Section  27  of  the  tax  law.   Such  Section  reads  as  follows: 

"The  president  or  other  proper  officer  of  every  moneyed  or 
stock  corporation  deriving  an  income  or  profit  from  its  capital  or 
otherwise  shall,  on  or  before  June  first,  deliver  to  one  of  the  as- 
sessors of  the  tax  district  in  which  the  company  is  liable  to  be 
taxed,  a  written  statement  in  the  form  loreserlbed  by  the  tax  com^ 
mission  sped^ring: 

"  (1)  The  real  property,  if  any,  owned  by  such  company,  the  tax 
district  in  which  the  same  is  situated  and.  unless  m  nUlroad  co^ 
poration,  the  sums  actually  paid  therefor. 
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"  (2)  The  capital  stock  actually  paid  in  and  secured  to  be 
paid  in,  excepting  therefrom  the  sums  paid  for  real  property  and 
the  amount  of  such  capital  stock  held  by  the  State  and  by  any 
lAcorponted  literary  or  charitable  Hmtitation,  and 

"  (3)  The  tax  district  in  which  the  principal  oflHce  of  the  com- 
pany is  situated,  or  in  case  it  has  no  principal  oflace,  the  tax  dis- 
trict in  which  its  operations  are  carried  on." 

The  purpose  of  this  Section  was  to  require  corporations  that  were  as- 
sessable under  Section  31  of  the  tax  law  to  make  a  report  sufficient  to 
enable  the  assessors  to  make  a  proper  assessment  under  such  Section. 
Section  31  was  repealed  many  years  ago  and  corporations  are  now  re- 
quired to  be  assessed  upon  personal  property  under  Section  12  of  the  tax 
law.  Th^r^ore*  it  necessarily  follows  that  the  report  required  under  Sec- 
ti<m  27  is  inadeqiiate  to  enable  the  assessors  to  make  a  inroper  assessment 
under  Section  12  because  the  report  specified  in  Section  27  was  t0t  the 
purpose  of  making  an  entirely  different  kind  of  an  assessment  under  a 
Section  which  is  no  longer  a  part  of  the  tax  law  of  the  State.  Many  schemes 
have  been  devised  by  taxation  officials  for  the  purpose  of  making  use  of 
the  report  required  under  Section  27  in  making  an  assessment  under  Sec- 
tkm  12.    In  some  cases  the  taxpaym  not  familiar  with  the  law  have 
been  d^ibmit^  misled  by  the  tax  officials  and  have  made  a  form  of  re- 
port entirely  different  ffom  the  fcmn  specified  in  the  tax  law.   In  other 
cases  a  method  has  been  pursued  which  required  the  assessors  to  assess 
domestic  business  corporations  at  an  amount  equal  to  the  capital  share 
stock  of  the  corporation,  or  in  other  words  to  make  the  assessment  ex- 
oessive  and  require  the  corporation  either  prior  or  subsequent  to  such 
assessment  to  file  a  report  not  required  by  law  or  to  submit  to  an  ex- 
cessiye  assessment  and  the  necessary  difficulties  under  our  tax  law  in 
getting  an  excessive  assessment  removed.  All  these  schemes  and  subter- 
fuges have  created  much  ill  feeling  between  the  assessors  and  the  taxpayers 
and  undoubtedly  have  resulted  in  unwarranted  discrimination  against  the 
personal  property  of  domestic  business  corporations  when  compared  with 
assessments  against  the  personal  property  of  individuals  and  co-partner^ 
aUps. 

It  would  appear  that  if  a  report  is  to  be  required  for  the  purpose  of 
making  an  assessment  of  personal  property,  the  report  should  be  adequate 
to  ^blo  tiie  assessor  to  nuike  a  proper  assessment  and  it  should  be  re- 
quired of  every  taxpayer  owning  personal  prop^  subject  to  taxaUon. 
If,  cm  the  other  hand,  no  report  is  to  be  required  of  s<Mne  taxpacrm  owning 
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personal  property  subject  to  taxation,  then  no  report  should  be  required  of 
any  taxpayer  owning  such  property  and  all  taxpayers  should  be  given 
equal  opjportunity  to  avoid  or  dodge  their  taxes. 

Taxing  officials  sometimes  desire  to  make  what  they  choose  to  call 
more  adequate  assessments  "  than  those  of  th^  predecesscHK,  or  in  other 

words  they  desire  to  increase  valuations  in  an  attempt  to  meet  in  a  satis- 
factory manner  the  increased  burdens  due  to  the  increase  in  governmental 
expenditures.  As  before  stated,  there  is  no  adequate  machinery  to  reach 
the  personal  properly  of  foreign  corporations,  individuals  and  co-partner^ 
aMpB.  Ther^lore,  by  means  of  the  sehemes  €i  assessment  devised  as 
above  mentioned  the  increase  neeessarUy  bens  more  hegvlly  npm  domee* 
tie  corporations  than  upon  any  other  class  oi  taxpiqrm  in  the  State. 


Under  Seeti9aa  182  of  the  Tax  Law  domestic  businMS  ecnpcmations  are 
required  to  pay  a  franchise  tax  in  addition  to  tiie  tax  npon  thebr  personal 
property  under  Section  12»  and  also  in  addition  to  the  tax  upon  th^  real 
estate  under  Section  11.    At  present  manufacturing  corporations  and 

laundering  corporations  provided  they  have  40%  of  their  capital  invested 
in  the  State  and  transact  no  ultra  vires  business  are  exempt  from  the 
franchise  tax  under  Section  182.  Under  the  language  by  which  manu- 
bteturins  corporations  were  originally  ex^npt  from  such  franchise  tax  the 
Courts  hM  that  if  any  part  ot  the  cwttal  oi  a  corpmtlim  was  not  aettv>^ 
employed  in  manufacturing  witiiin  the  State^  the  entire  ei^pital  was  taaodite* 
(See  People  ex  rel.  Western  Elec.  Go.  v.  Campbell,  146  N.  T.  687,  alfg  M 
Hun,  466  (1895);  People  ex  rel.  F.  A.  Stokes  v.  Roberts,  90  Hun,  63S 
(1895);  People  ex  rel.  Schwarzchild  Co.  v.  Roberts,  11  App.  Div.  449  (1896); 
People  ex  reL  TiiCany  Co.  v.  Campbell.  144  N.  Y.  166.) 

The  law  was  subseanently  amended  so  that  mannfactnring  coipoiar 

tions  were  exempt  from  the  franchise  tax  to  the  extent  that  their  capital 
was  used  In  manufacturing  in  the  State,  provided  they  had  40%  of  their 
capital  so  used  in  the  State  of  New  York.  No  amendment  has  been  made 
in  regard  to  the  exemption  of  laundenng  corporations  from  the  pay- 
ment of  8n<^  tax  and  if  the  Courts  are  prepared  to  follow  the  reasoning 
in  the  cases  concerning  the  taxation  ot  maau&ctnrfng  corponMUons  under 
Section  182,  they  undoubtedly  would  have  to  hold  that  the  entire  capital  of 
laundering  corporations  would  be  taxable  under  Section  182  if  they  transact 
any  business  whatever  outside  of  the  laundering  business. 
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The  ^xsmptUak  M  tbe  corpcmitioiis  mentioned  from  the  franchise  tax 
was  undoubtedly  for  the  purpose  of  inducing  such  corporatiomi  to  locate  in 
the  State  of  New  Ywrk  and  to  make  permanent  investmrats  of  cartel  in  the 

State.  Since  the  capital  has  come  here  pursuant  to  such  iUTitatlon  var 
rious  attempts  have  been  made  to  remove  this  exemption  and  to  subject 
the  capital  of  both  manufacturing  and  laundering  corporations  to  a  fran- 
chise tax  under  Section  182.  The  present  State  Tax  Commission  recom- 
mends that  the  ezempttott  provided  for  such  corporations  he  eliminated.  I 
q«ote  ttom  the  Report  ai  the  prsseiit  State  Board  of  Tax  Commissioiieni 
dated  January  5th,  1916,  as  foUows: 

"At  the  time  of  the  passage  of  the  original  franchise  law. 
Chapter  542  of  the  Laws  of  1880,  certain  corporations  were  granted 
exemption  therefrom  on  the  theory  that  to  subject  them  to  taxa- 
tion would  drive  industry  from  the  state.  Time  has  proved  the 
fallacy  of  that  argument.  The  exemption,  therefore,  provided  by 
'Section  183  of  the  Tax  L^w  should  be  eliminated  in  the  interests 
of  justice  and  equity  as  well  as  on  acooimt  of  the  teerease  In 
reTcnue  which  wm  imdoabtedly  resiOt'' 

Therefore,  for  the  purpose  of  this  Report  it  would  appear  to  be  proper 
for  your  Committee  to  assume  that  all  domestic  business  corporations 
Itither  are  ndw  or  snhsetnehtly  wiU  he  subjected  to  a  franchise  tax  under 
section  18S  in  addltiim  to  the  present  taxes  s^  real  estate  and  pwscmal 
property  unless  there  is  a  fundamental  chanae  made  in  our  present  tax- 
ation system. 

Our  present  sch^ne  of  taxing  the  franchises  of  domestic  corporations 
Secttoh  1S2  is  exceedingly  complicated.   Generally  speaking,  the 
fate  of  tax  depends  upon  the  rate  of  <Uvldrad  declared,  bring      itf  n 

mill  upon  each  per  centum  of  dividends.  The  base  of  the  tax  generally 
speaking  is  such  a  proportion  of  the  issued  capital  stock  as  the  property 
of  the  corporation  in  the  state  bears  to  the  total  property  wherever  lo- 
tated,  but  the  method  of  ascertaining  what  property  is  located  in  the 
State  is  so  edmpUcated  and  so  faneiful  that  it  has  led  to  much  unprofit- 
able Utigatirai  and  matSh  Ol  feriing  upon  the  part  <Mt  the  tMamfWs  saUeet 
to  the  Franchise  Tax. 

Mr.  John  J.  Merrill,  at  present  a  Deputy  State  Tax  Commissioner, 
has  undonbtedly  had  more  eig^ence  in  the  administration  of  Section  182 
ol!  the  T9X  Law  than  any  othor  indiridnaL  Mr.  Meirill,  in  speaking  be- 
fore the  first  State  Conference  on  Taxation  tiie  State  of  New  York,  held 
in  Utica,  N.  Y.,  in  January,  1911,  in  referring  to  said  Section,  said: 


"  The  taxation  by  the  State  of  franchises  of  corporations,  based 
upon  their  capital  stock,  as  the  law  now  stands  and  as  construed  by 
the  courts,  constitutes  a  sadly  mixed  and  inadequate  system.  This 
is  due  to  three  concurring  conditions,  namely,  (1)  That  the  courts 
in  construing  this  law  in  its  earlier  conditions  held  that  as  to 
domestic  corporations  the  tax  was  based  upon  their  franchises, 
but  as  to  foreign  corporations  it  was  a  tax  upon  a  business  done 
and  was  measured  by  the  actual  amount  of  '  capital  *  employed,  as 
distinguished  from  '  capital  stock.'  In  the  attempt  to  distinguish 
between  and  define  *  capital  *  and  '  capital  stock '  some  '  fearful  and 
wonderful*  results  were  attained,  and  in  later  years  the  effort  to 
follow  these  eaxUer  decisions  has  tended  to  lead  us  farther  and 
farther  into  the  intricate  mases  of  doubt  and  disaster." 


Professor  Edwin  R.  A.  Seligman  at  the  same  C!onfmnee,  in  ffibeieusslng 

the  same  law,  said: 


"  But  even  in  those  cases  where  a  precise  rule  is  laid  down, 
the  rule  is  not  by  any  means  free  from  objection.  Take,  as  an 
example,  our  so-called  annual  franchise  tax  on  domestic  and  for- 
eign corpOTations.  Who  does  not  know  how  we  came,  almost  a 
generation  ago,  to  copy  a  method  that  had  been  introduced  shortly 
before  in  Pennsylvania?  But  I  wonder  how  many  know  that 
when  Pennsylvania  came  to  lo*  over  the  whole  problem  of  taaoir 
tion  in  a  broad  and  compreh^uiiTe  way,  she  changed  in  most  es- 
sential respects  the  plan  which  we  have  adopted,  and  which  was 
found  not  to  secure  the  justice  and  equality  which  they  desired. 
Our  annual  franchise  tax,  with  its  complicated  scheme  of  calcular 
tion,  and  with  its  utter  disregard  of  bonded  indebtedness,  forms 
a  method  which  has  been  practically  abandoned  by  our  sister 
States.  This  is  not  the  place  to  attempt  the  elaboration  of  the 
proper  principle  that  should  obtain  in  any  comprehensive  and  uni- 
form system  of  corporate  taxation;  but  this  is  the  place  to  protest 
against  the  perman^t  ctmtinuaUon  of  antianated  methods,  and  it 
is  the  place  to  voice  the  demand  for  a  movement  which  shall  re- 
sult, not  only  in  the  adoption  of  definiteness  and  precision  in  lieu 
of  arbitrariness,  but  for  at  all  events  some  correspondence  between 
administrative  rules  and  sound  economic  principles." 


ProfeSSCff  Seligman  also  referred  to  the  same  law  in  his  work  entitled 
ttjIflfl^yB  on  T^iwtion,"  and  in  that  work  he  had  this  to  say  concerning 
Section  182: 


« l*lie  tax  is  assessed  according  to  the  capital  stock.  Originally 
the  rate  was  just  one-half  of  that  of  the  original  Pennsylvania 
^totype.  At  pr^Ment,  however,  the  rate  of  tax  is  determined  ac- 

T 


cording  to  very  complicated  rules.  In  reality  there  are  in  New 
York  no  less  than  six  different  classes,  although  the  rather  confused 
law  does  not  clearly  differentiate  them." 

Mr.  Harrisoii  wmiams.  Tax  Agent  of  tlie  Srte  Railroad,  in  speakSng 
upon  the  same  subject  before  the  First  State  Conference  on  Taxation  of 

the  State  of  New  York  above  referred  to,  made  the  following  statement 
concerning  such  section: 


"The  assessment  of  capital  stock  is  in  such  chaotic  condition 

that  it  is,  I  think,  a  fair  statement  that  no  one  could  possibly  ex- 
plain the  administration  of  the  law  as  to-day  actually  in  force, 
by  a  mere  study  of  the  face  thereof.  It  has  been  construed  in  a 
manner  which  from  a  mere  persual  of  the  statute  seems  little  less 
than  fanciful.  The  decisions  are  by  no  means  uniform  and  the 
status  of  a  given  corporation  thereunder  to-day  is  one  of  the  most 
technical  and  difficult  questions  an  attorney  specializing  in  taxa- 
tion is  called  upon  to  answer.  The  latest  result  of  the  constantly 
added  amendments  has  been  the  recent  decisions  of  the  Court  of 
Appeals  in  the  case  of  non-dividend  paying  corporations,  reducing 
the  State's  revenue  from  those  sources  by  many  hundreds  of 
thousands  of  dollars  annually,  although  it  is  thought  by  those  who 
were  instrumental  in  drawing  the  portion  of  the  law  construed  that 
Buch  construction  is  wholly  at  variance  with  the  intention  of  the 
L^iiOwkiire  whi^  paMod  the  atnendment*" 


The  Courts  have  also  severely  criticised  the  method  of  taxing  corpo- 
mtioiu  nader  Uie  present  •Section  1S2  of  the  Tax  Law. 

Judge  CuUen  in  the  case  of  People  ex  rel.,  etc.,  Co.  v.  Boberts,  168  N. 

Y.  14,  in  construing  said  section  said  in  the  opinion: 


"We  are  quite  aware  that  despite  our  construction  of  the 
statute  there  will  still  remain  in  it  some  inconsistencies  and  ap- 
parent unfairness  in  particular  cases.  The  remedy  in  those  cases 
must  be  an  i^peal  to  the  LegisUttore  for  modification  et  the  law.** 


Judge  Haight  in  the  case  of  People  ex  rel.  New  York  Central  v.  Knight, 
173,  N.  T.  2SS,  in  writing  an  opinion  under  such  section  and  concluding 
that  Section  ItZ  must  be  read  with  the  preeent  Section  19S  of  Tax 
Law,  said: 


"The  two  sections  are  apparently  conflicting.  In  such  cases 
it  is  the  duty  of  courts  to  reconcile  contradictory  or  conflicting 
provisions  when  possible,  and  the  case  cited  is  a  precise  authority 
f ^  the  prim^ple  that  the  tax  should  be  based  upon  the  a^aal  vatoe. 
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This  permits  the  statute  to  operate  in  a  way  that  is  reasonable 

and  just,  while  the  other  view  would  render  it  even  more  con- 
fusing than  it  now  is.  Courts  cannot  always  follow  logical  rea- 
sons when  dealing  with  a  complicated  statute  constructed  without 
much  method  or  system  in  the  arrangement  of  its  different  parts 
and  lacking  in  clearness  and  predsion  of  language." 

Judge  Werner  in  the  case  of  People,  etc.,  v.  Williams,  198  N,  Y.  238, 
in  construing  Section  182,  said  in  the  opinion: 


"But  even  if  we  concede  that  this  difference  in  the  phrasing 
of  the  two  snhdiTisions  of  the  same  section  is  indicative  of  an  in- 
•  tent  to  tax  non-dividend  paying  corporations  with  impaired  capital 
upon  the  basis  of  the  par  value  of  their  capital  stock,  we  cannot 
escape  the  conviction  that  a  very  simple  idea  which  might  have 
been  framed  in  very  plain  language  has  been  obscured  in  a  mass 
of  verbiage  much  better  calculated  to  conceal  .than  to  reveal  the 
true  intent," 

The  same  Judge  in  a  later  case  ^stitled  People  ex  reL,  etc,  v.  Qaii8» 
198  N.  Y.  250  made  the  following  statemrat  concerning  sadi  section: 

"  The  addition  of  a  few  words  would  have  made  the  meaning 
of  this  part  of  the  statute  so  clear  as  to  preclude  mistake  or  mis- 
understanding. As  it  stands,  it  is  doubtful  and  eanivocaL" 

It  was  the  necessary  confusion  that  resulted  in  construing  the  system 

of  taxation  under  the  present  Section  182  of  the  tax  law  that  evidently 
caused  Judge  Learned  in  an  early  case  (People  v.  Delaware  &  Hudson 
Canal  Compuy,  64  Hun  598)  to  lose  all  faith  in  legislators,  for  in  con- 
struing the  law  at  that  time  Judge  Ijeuned  said: 


"  Any  one  who  knows  how  statutes  are  passed  must  be  aware 
that  the  intent  of  the  Legislature  would  be  extremely  difficult  to 
ascertain;  it  indeed,  in  the  mlBdB  of  many  id  the  Legislatora  any 
«ich  thing  existed  at  alL" 


The  method  of  taxing  corporations  under  the  present  Section  18S 
of  the  tax  law  was  originally  contained  in  Chapter  542  of  the  laws  of 
1880.  The  law  has  been  repeatedly  amended  since  that  time,  more  espec- 
ially hy  tiie  laws  of  1882,  1889.  1890.  1896,  1901,  1906.  1907,  1910,  and  a 
most  drastic  amendmMit  was  offwed  at  the  last  sesiriim  of  the  Legislar 
ture,  which  was  not  adopted.  It  might  be  reasonably  ^eeted  that  fur- 
ther amendments  wiU  be  attempted  at  the  present  Beadtm. 


If  any  reliance  can  be  placed  upon  the  opinions  expressed  by  experts 
and  judges  in  reference  to  the  scheme  of  taxation  provided  for  under  Sec- 
tion 182,  and  if  numerous  amendments  are  any  criterion  whatever,  it  would 
Mem  tliat  it  would  be  difficult  to  imagine  a  more  complicated,  confaai&g 
and  uns^atUle  method  erf  taaeatloii  than  tliat  provided  for  undor  Seetton 
1S2  of  oor  preset  tax  law. 

It  cranot  lie  said  that  even  now  the  law  ia  settled  as  to  the  Intent 
and  meaning  of  Section  182,  notwithstanding  the  nnmerons  amendments 

to  that  section  and  the  multitudinous  number  of  decisions  thereunder  by 
the  courts  of  the  State.  As  late  as  September,  1916,  the  Appellate  Divis- 
ion of  the  Third  Department  handed  down  a  decision  in  the  case  of  Peo- 
ple ex  reL  Ridgewood  Land  and  Improvement  Company  v.  State  Tax  Com- 
mission*  holding  that:  "Where  a  stoctk  corporation,  organised  under  the 
Act  of  1848  and  amendm^ts  thereto,  for  the  purpose  of  ^purchasing,  hold- 
ing and  possessing  real  estate  and  buildings,  and  s^ing,  leasing  and  im- 
proving the  same/  has  disposed  of  all  Its  real  estate  and  buildings,  receiv- 
ing payment  therefor  partly  in  cash  and  partly  in  purchase-money  mort- 
gages, has  distributed  among  its  stockholders  the  cash  so  received  and  is 
engaged  in  collecting  and  so  distributing  the  sums  due  on  said  mortgages, 
it  is  nc^  subject  to  tax  under  Seetton  182  of  the  Tax  Law  for  the  privfU^ 
of  dc^ng  business  or  exserdsiag  its  corporate  franchises  In  this  State, 

"Sums  so  distributed  to  the  stocUudders,  even  though  they  consist 
In  part  of  Interest  on  purehase^mcm^  mortgages  or  balances  thereof,  do 
hot  emstltnte  *  dividends  *  within  the  meaning  of  Section  182  of  the  Tax 
Law, 

"  The  capital  of  the  corporation  is  not  *  employed  vrlthin  this  State,' 
nor  is  it  '  doing  business  or  exercising  its  corporate  franchises'  therein,  by 
the  mere  holding  of  a  purchase-money  mortgage  and  the  distribution  among 
Stockholders  of  the  principal  and  interest  thereof  as  collected." 

We  quote  from  the  ojj^nicm  in  that  case  as  follows: 

"Upon  the  broader  question  of  whether  the  capital  of  the  re- 
lator was  employed  in  this  State,  we  are  not  persuaded  that  the 
mere  holding  of  a  purchase  money  mortgage  and  the  distribution 
of  the  principal  and  interest  as  it  is  collected,  constitutes  doing  the 
business  for  which  the  relator  was  incorporated.  It  has  authority 
under  its  franchise  to  be  a  corporation  to  '  acquire  by  grant,  gift, 
purchase,  devise  or  bequest;  to  hold  and  dispose  of  such  property 
as  the  purposes  of  the  corporation  shall  require,  snbiect  to  such 
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limitations  as  may  be  prescribed  by  law '  (General  Corporation 
Law,  Sec.  11),  and  this  power  would  seem  to  be  sufficient  to  war- 
rant the  corporation  in  holding  a  purchase-money  mortgage  dur- 
ing the  time  that  it  was  necessary  to  collect  the  principal  and  inr 
terest,  without  being  h^d  to  be  exercising  its  franchise  to  do  the 
things  which  were  specially  permitted  to  it  under  its  charter.  At 
least  we  are  unable  to  see  any  clear  distinction  between  the  case 
at  bar  and  that  of  Lehigh  &  N.  Y.  R,  R.  V.  S<^er  (217  N.  Y.  448), 
so  far  as  this  particular  point  is  concerned,  and  we  are  disposed  to 
leave  the  distinction.  If  <me  Is  to  be  made,  to  the  Court  of  Ap- 
peals." 

It  thi^ore  seems  that  althoui^  this  law  was  first  enacted  la  1880, 
and  has  been  amended  many  times  since,  to  meet  the  many  difficulties 
arising  thereunder,  we  now  find  our  Appellate  Division  calling  upon  the 

highest  Court  in  the  State  to  pass  upon  a  certain  phase  of.  this  Act,  for 
the  reason  that  the  Appellate  Division  does  not  feel  fully  competent  to 
make  the  decision* 

Franchise  taxes  imposed  exclusively  upon  corporations  as  a  means  of 
producing  revenue  eonstttote  a  discrimination  against  corporate  property 
and  tlm^ore  should  not  constitute  a  part  of  any  well  regulated  taxation 
system.  Mr.  liswson  Purdy,  President,  Depvtment  Taxes  and  Assess- 
ments of  the  City  of  New  York,  in  an  address  at  the  First 'Coofwcenoe  of 
the  National  Tax  Association  held  at  Columbus,  Ohio,  November  12-15, 
1907,  made  the  following  statement  concerning  corporate  francliise  tax- 
atloii: 


"  In  almost  every  state  there  is  some  provision  for  a  tax  on 
business  corporations  for  irtate  purposes  in  addition  to  the  local 

taxation  of  their  real  and  personal  property.  Some  states,  as  New- 
Jersey,  impose  this  tax  solely  upon  corporations  of  their  own 
creation  for  the  privilege  of  incorporating  under  their  laws.  Other 
states,  as  New  York,  Impose  a  tax  alike  on  foreign  and  domestic 
corporations  In  pr^rtlon  to  the  part  of  their  cai^tal  Inyested  In 
the  state. 


"  There  seems  no  good  reason  for  imposing  any  taxes  on  busi- 
ness corporations  in  excess  of  the  taxes  imposed  on  individuals 
doing  the  same  class  of  business.  If  the  opportunity  to  incorporate 
Is  to  every  one  for  the  payment  of  a  small  fee,  then  Is  no 
special  privilege  involved,  and  all  are  equally  at  liberty  to  avail 
themselves  of  the  continuous  existence  and  freedom  from  personal 
liability  obtained  by  corporate  organization.  The  invention  of  the 
corporation  provides  conveniently  for  the  co<9®ration  of  many 
pec^le  In  an  eotca^pEfse,  all  of  whrai  cannot  paitlc^Me  In  the  man* 
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agement.  Doing  business  in  corporate  form  is  becoming  a  neces- 
sity of  modem  conditions,  and  there  is  no  excuse  for  penalizing  an 
efft<deiit  instrument. 

V 

"All  corporations,  domestic  and  foreign,  may  properly  be  re- 
quired to  pay  a  small  license  fee  to  meet  the  eoflt  of  administration 
incident  to  their  proper  registry." 

Your  C!ommittee  therefore  submits  that  business  corp<»rations  should 
not  be  subjected  to  a  franchise  tax  for  the  purpose  of  producing  revenue, 
but  might  properly  be  required  on  the  other  hand  to  pay  a  nominal  fee 

for  the  purpose  of  meeting  the  actual  expenses  of  the  iState  resulting  from 
necessary  corporate  supervision  in  the  State. 

Your  Ck>mmittee  in  making  this  investigation  has  endeavored  to  com- 
pare the  result  of  the  operaticm  of  the  present  tax  laws  of  the  State  of 

New  York  as  applied  to  domestic  business  corporations  with  the  tax  laws 
of  the  State  of  Pennsylvania  because  many  business  corporations  of 
Pennsylvania  are  in  active  competition  with  business  corporations  of  this 
State.  For  example:  Suppose  that  two  manufaeturing  corporations,  4m» 
organised  under  t&e  laws  of  the  State  of  New  York  and  doing  business  in 
this  State*  and  the  oth^  organised  under  the  laws  of  the  State  €i 
Pennsylvania  and  doing  business  in  that  State,  had  the  same  kind  and 
amount  of  property,  the  property  in  each  case  being  as  follows: 


DBSCRIPnON  VALUB 

Real  Estate  and  fixed  machine    |160,000 

Machinery  and  tools  (not  part  at  realty)   20,000 

Goods,  wares  and  merchandise    160,000 

Notes  and  Accounts  Receivable    60,000 

Corporate  securities  (bonds)    100,000 

Cash    100,000 


Total  property   1600,000 


In  this  example  your  Committee  has  assumed  that  the  New  York  cor- 
poration would  be  assessed  in  accordance  with  the  tax  ]aw»  whidbi  ndtfbit 
very  well  be  the  case  beeaose  nnder  present  conditions  corporations  in 
some  localities  in  the  State  are  seanired  to  make  a  report  for  the  purpose 

of  avoiding  an  excessive  assessment   The  domestic  corporation  therefore 

would  report  as  follows: 
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T^ital  value  of  property  of  Company  (shown  by  report  and  tax- 


able under  Section  12  of  the  Tax  Law)   $600,000 

Assuming  that  the  real  estate  would  be  assessed  at  60%  of  its  .^^^ 

actual  value  there  would  be  deducted  from  this  amount   9SfiW 

Making  the  total  personal  property  assessment   $504,000 

Total  real  estate  assessment   96,000 

The  total  assessment  *   1800,000 


In  this  example  we  have  assumed  that  the  New  York  corporation  had 
no  surplus  and  therefore  could  not  take  advantage  of  the  provision  under 
Section  12  of  the  Tax  Law,  p^mitting  it  to  deduct  such  a  portion  of  its 
sunaus  as  did  not  esroeed  10%  of  the  issued  cai^taL 

The  average  tax  rate  tooughout  the  State  of  New  York  is  probably 
4bout  8%-  Therefore  the  tax  whidi  the  New  York  business  corporation 
would  be  requhred  to  pay  pursuant  to  its  assessmrat  would  be  8%  <^  fWO,- 

000.  or  $18,000. 

If  the  New  York  corporation  were  taxable  under  Section  182  of  the 
Tax  Law  it  would  pay  in  addition  to  the  tax  upon  its  property  a  franchise 
tax  to  be  computed  in  the  fcdlowlng  numn^: 


Total  c^tal  stock   $600,000 

Net  earnings,  let  us  say  V"-'r  '^'222 

It  could  then  dedare  a  diridoid  of  10%  aaMranthsg  to  6^000 


And  carry  to  surplus   $15,000 

The  rate  of  tax  would  be  ^4  mUls  for  every  1%  of  dividends  at 

0025.  At  this  rate  its  franchise  tax  would  amount  to   $1,500  00 

this  added  to  the  total  prop^ty  tax  of  18.000  00 


would  niake  the  total  tax  of  the  New  York  corp<»all©n  $19,500  00 


The  Pennsylvania  corporation,  on  the  other  hand,  having  the  same 
amount  and  kind  of  property  would  pay  no  tax  i^batev^  upm  its  perscmal 

property  and  would  pay  no  tax  upon  its  real  estate  for  State  purposes.  It 
would,  however,  be  required  to  pay  a  tax  upon  its  real  estate  f6r  local  pur- 
poses, and  assuming  that  such  real  estate  would  be  assessed  at  809fc  of 
its  value  and  that  the  avmge  tax  rate  in  Pennsylvania  would  not  exceed 
2%,  the  tax  which  the  Pransylvania  manufacturing  corporation  would  pay 
in  the  State  of  P^sylvania  would  not  exceed  f8,M0  as  compared  with 
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$19,500  tbe  tax  tliat  would  be  required  to  be  paid  in  the  State  of  New  York 
by  tbo  New  York  manufactsriog  (Mnrpcmtiom  In  otber  words*  tbe  tax 
paid  by  the  PemtsylTaaia  mamifactiiriAg  corporation  (|2^60)  in  Penn8y^ 
Tania  would  r^resent  only  about  M%  of  its  total  investment  ot  ¥600,000» 
wbereas  the  tax  paid  by  the  New  York  manufacturing  corporation  (?19,- 
600)  In  New  York  would  represent  about  3%%  ot  its  total  investment  of 
1600,000. 

If  we  assume  that  the  net  earnings  of  these  companies  in  each  case 
amount  to  175,000  the  Pennsylvania  corporation  would  pay  in  taxes  only 
S  1-3%  of  its  net  earnings,  whereas  the  New  York  corporation  would  pay 
in  taxes  about  26%  of  its  net  earnings. 

More  than  this,  the  Praosylvania  corporation  conia  actually  place  its 
manufacturing  products  in  direct  competition  with  those  of  the  New  York 
manufacturing  corporation.  Under  the  decisions  of  our  courts  the  Pennsyl- 
vania corporation  could  do  the  following  things  in  this  State  without  being 
amenable  to  our  tax  laws  and  therefore  paying  no  taxes  in  the  State  of 
New  York: 

(a)  It  could  transmit  to  its  agent  here  its  manufactured  product  for 
sale,  provided  the  proceeds  were  transmitted  forthwith  to  the  home  office  in 
the  State  of  Pennsylvania.    (See  People  ex  reL  The  Parker  mhi^ 
Gomr's  <tf  Taxes,  23  N.  Y.  241) 

(b)  It  could  maintain  a  salesroom  in  a  city  in  this  State  where  it 
could  keep  on  hand  its  manufactured  products  for  sale  in  tbi^  State  and 
could  keep  on  hand  sufficirat  funds  to  pay  'oOcm  eiq^enses^  inrovided  the 
proceeds  of  the  sales  were  not  invested'  hesre,  hut  were  tnmssdtted  to  Its 
home  olilee  in  Pmmsylvania.  (See  People  ex  reL  Sherwin-lK^lliams  Co.  v. 
Barker,  5  App.  Mv,  246,  affirmed  149  N,  Y.  623;  People  ex  rel.  Tower  Co, 
v.  Wells,  98  App.  Div.  82,  affirmed  182  N.  Y.  553.) 

(c)  It  could  maint.ain  an  office  him  for  holding  directors'  meetings 
and  paying  dividends,  maintaining  a  snffident  hank  account  in  this  State 
to  pay  its  dividends.  (See  People  ex  rel.  Dives  Pelican  Co.  v.  Feitner,  77 
App.  Div.  190.) 

(d)  It  could  maintain  an  office  here  for  the  purpose  of  the  general 

solicitation  for  its  goods,  and  for  the  delivery  of  its  goods  to  customers 
here  where  such  orders  were  subject  to  approval  outside  the  State.  (See 
People  ex  reL  Goetz  Mfg.  Co.  v.  Wells,  42  Misc.       amrmed  99  App.  Div* 
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Yoor  Committee  therefore  anhmits  that  if  damestie  mannfactoriiig  eov^ 
poaratims  are  to  be  taxed  in  this  State  in  the  manner  prescribed  by  Seo- 
tions  12  and  182  of  the  tax  law,  the  New  York  corporations  will  be  unable 

to  compete  with  Pennsylvania  corporations  transacting  the  same  kind  of 
business.  Would  not  this  policy  necessarily  drive  manufacturing  capital 
out  of  the  State  of  New  York?  Would  not  manufacturing  capital,  if  this 
policy  wwe  followed,  hereafter  be  invested  in  States  like  Pennsylvania, 
rather  than  New  Toi^7  llier^re,  wonld  not  this  policy  if  eooaiBUmtlf 
followed  evoatoally  result  in  decreased  ratiber  than  increased  revenae  fw 
the  State? 

As  a  result  of  the  investigation  made  by  yoor  Committee  it  has  aseev- 
talned  that  practically  all  experts  agree  that  the  State  should  not  collect 
a  tax  upon  personal  property  at  the  avmige  rate  which  is  now  being  im- 
posed upon  real  estate  for  the  reason  that  such  a  rate  takes  so  great  a 
part  of  the  earnings  from  such  property  as  to  be  absolutely  confiscatory. 
There  is  therefore  advocated  by  those  who  have  made  a  careful  study  of 
the  subject,  a  tax  upon  personal  property  that  shall  be  less  than  the 
present  prevailing  rate  upm,  real  estate  oi  eqival  value.  This  sdienie  of 
taxing  personal  pnt^^ty  is  not  for  the  purpose  of  relieving  personal  es- 
tate from  an  unjust  burden,  but  is  mainly  tor  the  purpose  of  isecnring  tax 
laws  that  can  be  enforced  against  all  personal  property  which  ought  to 
be  taxed,  so  that  personalty  may  be  compelled  to  bear  its  just  share  of 
the  tax  burden. 

Your  Committee  finds  that  other  States  have  met  this  situation  to 
some  extent  by  taxing  personal  property  at  a  reasonable  rate  and  provid- 
ing for  the  taxation  of  all  such  property  at  such  rate  without  fear  w  favor. 
For  example:  The  State  of  Rhode  Island  has  enacted  a  low  rate  tax 
upon  intangible  personal  property.  yrhSle  the  State  of  Massachusetts  has 
enacted  an  income  tax  upcm  the  inoome  tram  intangible  personal  prop- 
erty, which  tax  is  in  Ucn  pi  a  prior  ad  valorem  tax  based  upon  capital 
value. 

Your  CCTUttittee  also  finds  that  the  State  of  New  York  has  a  temporary 

low  rate  tax  for  five  years  upon  certain  so-called  "  secured  debts "  that 
are  duly  registered  within  the  time  prescribed  from  time  to  time  by  the 
so-called  "  Secured  Debts  Law."  Under  this  law  your  Committee  f^nds 
what  would  appear  to  be  an  unfortunate  situatiim  in  that  the  original  Se- 
cured Debts  Act  exempted  from  taxation  for  all  time  certain  intangible 
pmonal  property  upon  which  a  small  tax  was  paid  pursuant  to  the  original 
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Act,  with  the  apparent  result  that  many  important  securities  in  the  State 
are  now  exempt  for  all  time  from  taxation  unless  the  State  can  repudiate 
its  agroement  ccmtaiBed  in  the  origijial  Secured  Debts  Law. 


Ycmr  CJonuaittee  reeognises  tbe  importance  of  securing  the  prc^w 
elaasification  and  taxation  oi  intaugilde  pmcmal  propmty  in  ordw  that 
saeh  property  may  he  required  to  pay  a  proper  proportion  the  tax  bur^ 
den,  but  your  Committee  also  recognizes  the  Importance  of  securing  the 

proper  taxation  of  tangible  personal  property.  Upon  this  phase  of  the  tax 
situation  your  Committee  quotes  with  approval  from  an  address  delivered 
at  the  Tenth  Annual  Conference  of  the  National  Tax  Association  by 
Prvtfeasor  Charles  J.  Bidloeic  o£  Hanrard  Universil^jr.  Protessw  BuUoi^ 
aiOd: 


"  Tangible  personal  property  continues  in  all  the  states,  except 
Minnesota,  to  be  taxed  like  real  estate.  Yet  it  would  seem  that  in 
a  i^roper  sch^ne  of  classification  this  hind  of  pn^rty  should  he 
segregated  and  taxed  at  a  special  rate.  It  consists,  for  the  most 
part,  of  merchandise,  machinery,  and  live  stock,  property  which 
may  be  assumed  to  be  employed  in  trade  and  to  yield  an  ordinary 
trade  profit  which  may  he  taken  to  he  ahont  ten  per  cent.  From 
property  of  this  description,  which  is  mobile  and  subject  to  severe 
interstate  and  even  international  competit:ion,  it  is  doubtful  if  any 
of  our  States  ever  has  collected,  or  can  expect  to  collect,  taxes 
that  absorb  more  than  ten  per  cent  of  the  income.  Since  $100  of 
sneh  property  may  be  assumed  to  yield  an  average  income  of  about 
$10,  the  proper  tax  rate  would  be  80  cents  or  fl.OO  per  $100;  but 
the  rates  prevailing  in  our  States  are  usually  double  these  figures. 
T^e  result  is  general  undervaluation,  by  which  tangible  person- 
alty as  a  class  is  assessed  at  from  80  to  60  per  cent  of  its  true 
value,  while  in  individual  cases  assessments  range  from  nothing 
up  to  100  per  cent,  producing  the  grossest  inequalities  between  tax- 
payers. The  introduction  of  better  methods  of  taxing  intangible 
property  has  indeed  simplified  and  improved  somewhat  the  taxation 
of  tangiUe  personalty,  the  efforts  of  eflScient  State  tax  commissions 
have  chaBii^  thliNSS  fior  ^e  better,  but  the  inroblem  has  not  been 
scdved. 

"  For  manufacturing  and  commercial  States  the  question  is  one 
of  the  greatest  importance.  In  these  cMnmonwealths  public  ex- 
penditures are  usually  heavy  and  tax  rates  are  high.  Strict  enforce- 
ment of  a  tax  amounting  to  $1.50  to  $2.50  per  $100  would  not  be 
long  tolerated  by  public  opinion,  since  it  would  drive  so  much  busi- 
ness to  other  states.  The  rational,  expedient,  and  straightforward 
tiling  to  do  is  to  reduce  the  tax  to  a  figure  that  can  be  colleeted, 
and  then  eolcnree  the  lav  in  all  eases  w^mit       or  favw.  When 
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expenditures  are  small  and  the  general  tax  rate  does  not 
equal  or  exceed  $1.00  per  $100  the  matter  may  not  be  of  import- 
ance; but  elsewhere  the  proper  classification  of  tangible  perscmal 
l^roperty  is  becoming  inereaaisasSy  destoable  and  aaeessary." 

In  order  to  secure  the  proper  taxation  of  tangible  personal  property 
in  the  State  of  New  York  yimr  Comtaittee  fli^  that  it  wm  be  necessary 
to  first  have  a  well  defined  definiticm  of  "  personal  property,"  because  in  this 
State,  either  by  statute  or  by  the  decisions  of  the  Courts  tangible  personal 
property  is  being  subjected  to  taxation  at  a  confiscatory  rate  by  being  de- 
clared to  be  real  estate  and  taxed  as  such.  Your  Couuuittee  finds  t^*^t 
this  practice  imposes  a  hardship  particularly  upon  manufseturing  coiporap 
tlons  beeause  mann^aetaring  nuu^dnery  being  statfooary  is  one  of  the 
particular  artides  (tf  personal  property  that  Is  being  dedaied  to  be  real 
estate  and  is  being  taxed  as  such  pursuant  to  statute  or  Court  decision,  so 
that  this  particular  species  of  personal  property  is  being  subjected  in  the 
State  of  New  York  to  a  rate  of  taxation  that  is  not  only  confiscatory  and 
discriminatory  but  is  so  high  that  it  is  making  it  difficult  for  manufac- 
turing corporations  of  this  State  cenp^  wth  mannfactnmg  e<»pocar 
ttons  €i  other  States. 

Your  Committee  finds  it  extremely  difficult  to  understand  the  reaaon- 
ing  of  the  Courts  in  declaring  certain  species  of  personal  property  real 
estate  the  porposes  of  taiaBon.,  The  common  law  nde  in  r^ard  to 
fixtures  or  as  to  whefiier  certain  tanglUe  property*  personalty  in  character, 
was  to  be  considered  realty — required  the  united  application  of  the  follow- 
ing elements:  (1)  Actual  annexation  to  the  realty,  or  something  appur- 
tenant thereto.  (2)  Appropriation  to  the  use  or  purpose  of  that  part  of 
the  realty  with  which  it  is  connected.  (3)  The  intention  of  the  party 
mahing  the  annexation  to  make  the  article  a  permaiMmt  aeeeasian  to  the 

The  application  of  this  common  law  rule  in  tairatton  cases  has  re- 
sulted in  subjecting  a^very  great  deal  <^  maanfaetnriag  machfamy,  whi6b 
WwM  otherwise  be  eonsidwed  pers«mal^,  to  taxatiim  at  the  real  eirtate 
rate.  The  State  Tax  Commission  has  issued  instructions  to  assessors  re- 
lating to  the  assessment  of  macliinery  as  real  estate  as  follows: 

"  If  the  building  and  premises  are  owned  by  the  occupant  then 
all  machinery  having  a  fixed  location  and  whi<^  is  essential  to  the 
conduct  of  the  business  is  real  estate  £«r  the  purpose  <tf  t%^tfffli. 
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tlioagh  attached  to  the  building  by  bolts  or  screws  or  otherwise, 
even  if  removable  without  material  injury  thereto.  The  Courts 
have  definitely  decided  the  foregoing  to  be  the  rule  and  this  rule 
should  be  followed  by  all  asBessors  in  assesaing  manufacturing 
property.  If  the  taed  machinery  is  owned  by  a  tenant,  it  is  never- 
theless real  estate,  and  should  be  assessed  to  the  tenant  as  such. 
The  foregoing  rules  apply  to  all  classes  of  manufacturing  enter- 
prises, power  plants,  gas  and  electric  companies," 

Your  Cosunlttee  finds  tliat  tangible  pmonal  property  consists  mainly 
of  mercbsiulise,  macbtoery,  funiture  and  Uve  stock  and  it  submits  that  if 
any  of  such  items  of  personal  ^perty  he  taxed  M  wal  estate  hy  a  mere 
Action  of  law,  that  such  taxation  s<^nie  is  contrary  to  ttie  fundamental 

principle  of  taxing  personal  property  at  a  rate  less  than, the  rate  whIA 
now  prevails  against  real  estate. 

Your  Committee  further  submits  that  there  would  appear  to  he  no 
better  reason  from  a  taxation  standpoint,  for  selecting  machinery  from 
the  foregoing  group  and  taxing  it  as  real  estate  than  for  selecting  live- 
stodt  and  taxing  such  livenstock  as  real  estate.  Both  items  of  property 
constttttte  pm<aua  proper^  and  both  are  need  in  connection  with  real 
estate  and  neither  can  he  taxed  as  realty  except  hy  a  mere  fiction  of  law, 
which  fiction  your  Committee  snhmlte  has  nothing  whatever  to  do  with 
economic  principles  of  taxation.  ThOTOfore,  your  Committee  b^ieres  that 
before  any  fundamental  change  can  be  made  in  the  tax  law  with  a  view  tA 
subjecting  all  personal  property  of  corporations  to  taxation,  under  a  rea- 
sonable and  practicable  system,  it  is  first  necessary  to  have  the  term 
''pmMsnal  prwerty"  dearly  and  properly  defined  in  Uie  tax  law  to  the 
end  that  personal  property  may  not  hereafter  he  taxed  as  real  esUte  by  a 
mere  fiction  ot  law. 

Tour  ComndUee  haa  thus  digressed  from  the  subject  assigned  to  it, 
nam^,  "net  income  taxation  as  BjmlOea  to  badness  ecHrpozatiims,"  for  the 
purpose  of  calling  the  att^tion  <rf  this  Oonferwice  to  tto  urgent  need  of  some 
fundamental  change  in  the  tax  law  for  the  purpose  t)f  subjecting  personal 
property  of  such  corporations  to  reasonable  taxation  in  order  that  all  of 
such  property  may  be  taxed  for  the  purpose  of  producing  revenue,  but 
mi^  not  be  taxed  in  any  event  under  an  unequal  and  confiscatory  method 
so  as  to  drive  sudi  prop^  out  of  the  SUte,  resulting  in  the  obtaining  of 
no  revenue  whatever  from  snch  property  to  meet  the  everlasting  and 
continually  increasing  financial  needs  of  the  goveniment 
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The  need  of  a  fundamental  change  in  our  taxation  system  appearing 
urgent  we  submit  tliat  both  the  state  and  the  corporations  herein  men- 
tioned can  r^asoimhly  afford  to  overlook  the  fact  that  the  remedy  proposed 
does  not  In  all  of  its  ramifications  constitnte  an  ideal  systenu  We  believe 
that  any  reasonable  system  that  would  result  in  securing  m  eanitable  tax 
in  lieu  of  the  present  unsatisfactory  tax  upon  personal  property  and  cor- 
porate franchises  would  necessarily  be  a  vast  improvement  over  the  pres- 
ent system  and  would  result  in  bringing  more  capital  to  the  State  of  New 
York,  instead  of  driving  from  the  State  some  of  the  capital  already  in- 
vested hero. 

In  principle  it  appears  to  your  Committee  that  perhaps  it  is  not  im- 
portant what  logical  method  is  pursued  in  classifying  personal  property 
and  requiring  it  to  pay  a  reasonable  proportion  of  the  tax  burden.  The 
method  pursued  would  seem  to  depend  largely  upon  the  experience  and 
8«atiment  of  the  State  whore  the  refom  tax  legislatiim  is  to  he  attempted* 
Process^  Builoek  £n  the  imper  h^icHre  maatkmed  In  this  r^i^  stated  this 
view  in  the  following  language: 

"In  any  State  one*s  choice  should  be  guided  largely  by  public 
opinion.  If  the  Rhode  Island  Commission  of  1911  had  recom?- 
moDided  a  State  incmne  tax.  Instead  of  a  fiat  tax  on  intangibles,  its 
r^ort  would  have  fallen  upon  deaf  ears.  If  recently  a  flat  tax  had 
been  prot»osed  in  Massachusetts,  instead  of  a  State  income  tax, 
nothing  would  have  come  of  it.  Since  the  only  thing  that  matters 
Is  to  get  a  proper  classification  of  the  objects  of  taxati<m,  names 
are  of  no  aeeount  and  we  ought  to  fMlow  the  line  of  least  rettbrtr 
anoe." 

The  attmtim  <tf  Your  Comndttee  has  hem  eaUed  to  the  fact  that  per- 
haps the  people  of  the  Gtate  of  New  Yoric  are  In  a  better  positicm  to  sug- 
gest a  remedy  than  the  people  of  the  average  State  who  have  to  meet  this 

problem,  because  we  have  recently  had  here  a  full  investigation  by  a  Joint 
liCgislative  Committee.  This  Committee  filed  its  report  February  14,  1916. 
Your  Cimimittee  quotes  from  tlie  conclusions  on  page  206  of  such  report  as 
follows: 

"The  Legislature  submitted  to  this  Committee  the  question 
'  How  can  the  State  most  e«xuitably  and  effectually  reacOi  all  prop- 
erty wiii<di  idtooM  he  suhje^ed  to  taxation  and  avald  eQnlUet  and 
duplicaOoii  ot  tasEatkm  cm  the  same  property?" 

''Wifhottt  passfi^  upcm  the  Imed  qoestlcms  of  public  policy 

involved  in  the  adoption  of  a  new  tax  system,  which  questions 
should  mxate  pro^^erly  be  decided  by  the  I»^Blature  as  a  whol^ 


'  this  Committee,  in  answer  to  the  specific  question  submitted  to  it, 
desires  to  state  that  all  the  evidence  presented  and  all  our  investi- 
gations, the  resnlta  of  which  are  presented  in  full  in  this  report, 
tend  to  show  that  the  end  sought  for  will  be  accomplished  best  by: 
(1)  the  abolition  of  the  present  tax  on  personal  property;  (2)  the 
withdrawal  of  general  business  corporations  from  the  provisions  of 
Section  182  of  the  tax  law;  and  (8)  the  imposition  of  an 
tax  on  indlTiduals  and  general  Imsiness  oorpontlfHis,  indnding 
manufacturing  ocxrpmliims.'' 

Upon  an  examination  of  the  report  submitted  by  such  Joint  Legis- 
lative Committee  your  Committee  finds  evidence  that  the  Joint  Legislative 
Committee  believed  that  the  income  tax  was  not  only  best  suited  to  meet 
the  needs  <rf  the  sitnatKm  in  this  State,  but  that  it  would  constitute  a  re- 
form measure  operating  along  the  Uma  of  leaat  resistant. 

In  its  investigations  your  Committee  has  found  that  taxpayers  of  this 
State  seriously  ohleet  to  the  filing  of  an  inquisitorial  report  concerning 
their  assets  and  property,  but  iuasmndi  as  bmdneni  eorpcnraticms  are  now 
required,  whethw  they  desire  to  do  so  or  not,  to  file  an  income  tax  report 

with  the  Federal  Government,  it  seems  to  your  Committee  that  such  coi^ 
porations  could  not  seriously  object  to  filing  what  would  constitute  prac- 
tically a  duplicate  of  such  report  with  the  state  authorities  for  the  purpose 
of  an  income  tax  assessment  under  a  State  income  tax  law.  Furthermore, 
the  att^ttlxm  of  your  Committee  is  called  to  the  fact  that  the  reports  of 
business  corporations  filed  with  the  United  Slates  Treasury  Department 
may  now  be  Inspected  by  any  State  official  upon  i^pUntlon  to  the  »e* 
eral  Government. 

In  aU  the  investl^ons  made  by  your  Committee  no  objection  has 
beoi  found  at  least  to  the  theory  of  an  tnccmie  t»c  to  be  quieted  in  this 
State  in  lieu  of  the  present  confiscatory  and  unsatisfactory  tax  upon  per- 
sonal property.  It  has  been  contended,  however,  by  some  who  are  opposed 
to  net  income  taxation  that  the  cost  of  collection  of  a  net  income  tax  is 
pKohibiUve.  Or  in  other  words,  it  is  contended  that  the  amount  of  revenue 
rec^ved  under  an  income  tax  act  does  not  warrant  the  effort  and  expendi- 
tioe  upon  the  part  of  the  State  made  necessary  for  the  purpose  of  col- 
lecting the  tax.  In  examining  this  objection  to  a  state  income  tax  your 
Committee  finds  that  the  preliminary  report  of  the  Commlsslooer  of  to. 
ternal  Revenue  dated  August  1,  1916,  shows  that  tiie  total  amount  of  in- 
come  taxes  collected  by  the  Federal  Government  for  the  governmental 
fiscal  year  ended  June  30,  1916.  amounted  to  $124,9:^7,252.61.  The  total  ap- 
propriation ler  the  Income  tax  for  that  year  was  »1,B01.360.00,  making  the 
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total  expense  of  collecting  the  Federal  income  tax  for  that  year  approxi- 
mately 1.2%.  Upon  examining  the  report  of  the  Wisconsin  Tax  Commis- 
sion dated  Decemher  3rd,  1014,  your  Committee  finds  that  the  cost  of  col- 
lectifi«  the  income  tax  in  that  SUte  amounts  to  fxom  about  1M%  on  the 
amount  assessed  to  2.77%  <m  the  amount  e^leeted.  We  awte  from  the 
report  of  the  Wisconsin  Tax  Commission  above  refwred  to  as  foUows: 


"The  assessors  of  incomes,  it  will  be  remembered,  took  over 
the  duties  and  powers  of  the  old  county  supervisors  of  assessment, 
whose  salaries  and  expenses  had  been  home  by  the  several  conn- 
ties  of  the  State.  They  perform  in  addition  to  their  work  in  con- 
nection with  the  income  tax  the  duties  performed  by  the  old  county 
supervisors  of  assessment,  and  do  the  work  very  much  better.  The 
cost  of  the  supervisors  of  assessment  in  the  last  year  in  which 
they  held  office  was  in  round  figures  154,000.  In  estimatii^  the 
cost  <rf  the  income  tax  therefore,  at  least  this  amount  should  be 
subtracted,  leaving  for  expenses  of  the  income  tax  proper  $45,252.24 
during  the  year  1912-1913,  and  $45,197.59  for  the  year  1913-1914, 
The  income  tax  assessed  the  first  year  amounted  to  13,482,145.06. 
The  inomne  tax  assessed  the  second  year  amounted  to  $4,084,497.40. 
On  this  basis,  therefore,  the  income  tax  cost  to  assess  and  to  ad- 
minister the  first  year  1.31  per  cent,  and  the  second  year  1.11  per 
cent.  On  the  basis  of  the  actual  cash  collections,  the  income  tax 
cost  the  first  year  2.77  per  cent,  and  the  seoondi  year  8JS  pest 


Tour  CommiUee  Is  advised  hy  the  State  Tax  Commis^oner  of  tlie  State 
of  West  Virginia  that  the  income  tax  in  that  State  imposed  npn  corpcara- 
tions  for  the  year  1916  wlU  yield  apprcndmat^  |3M,M0.  with  an  ap- 
proximate cost  to  the  State  of  $7,500.00,  making  the  cost  d  collection  ap- 
proximately 2,1  per  cent. 

In  the  State  of  Connecticut  your  Committee  finds  ^t  the  income  tax 

of  2%  imposed  upon  the  net  income  of  httslness  corporations  transacting 
business  in  Connecticut  is  collected  with  practically  no  additional  cost  to 
the  State.  This  is  due  to  the  fact  that  under  the  Connecticut  income  tax 
Jaw  the  State  accepts  as  a. basis  of  taxation  any  report  acceptable  to  the 
f«ederal  GoTemment  and  hases  its  tax  npcm  the  conclosioiis  readied  by  the 
Federal  Oovemment  in  Imposing  the  Federal  laeome  Tax.  This  gives 
State  Tax  Department  of  Connectient  the  braefit  ctf  aU  the  expemdre  mar 
chinery  of  the  Federal  Government  in  ascertaining  the  proper  amodnt  of 
income  taxable  to  any  corporation  and  all  that  the  State  Tax  Department 
has  to  do  is  to  determine'  what  proportion  of  the  total  net  income  is  taxable 
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in  the  State  of  Connecticut  and  then  collect  the  tax.  The  State  Tax 
CoBuniBsioner  of  Connecticut  reports  to  the  Chairman  of  your  Committee 
thftt  the  xec^pts  under  tbe  law  for  the  first  year  will  amount  to  approxi- 
maMy  |1»600,000  and  diat  as  a  result  ei  such  tax  the  State  of  Conueetimit 
now  has  a  surplUB  in  its  tr^usury.  The  Cmnectleut  Tax  Ck»iuDissl<»ier 
further  reports  to  the  Chairman  of  your  Committee  that  there  has  been 
comparatively  little  difficulty  in  the  administration  of  the  law  and  that 
the  receipts  thereunder  have  far  exceeded  the  estimate  made  prior  to  the 
enactment  of  the  law* 

Based  upon  the  best  information  which  your  Committee  has  been  able 
to  obtain  from  taxation  officials  who  have  successfully  administered  re- 
c^tly  enacted  income  tax  laws,  your  Committee  submits  that  the  opinion 
Of  those  IndiTiduals  who  contend  that  the  cost  of  collecting  an  income 
tax  is  prohibttiTe  is  without  tonuAatlon  of  fact  and  contrary  to  the  experi- 
ence  of  taxation  (Acials  who  hare  actually  admiaislered  a  State  Ineome 
Tax  Act. 

Upon  iBTOstigation  your  Committee  finds  that  the  Income  tax  b^;an  in 
England  in  1798  and  was  originally  imposed  for  the  purpose  of  meeting 

governmental  expenditures  resulting  firom  the  war  with  France,   The  law, 

however,  was  repealed  by  its  opponents  in  1802,  but  was  re-enacted  in 
1803  because  of  the  inability  of  the  government  to  secure  sufficient  reve- 
nue without  an  income  tax.  The  law  was  again  repealed  in  1816,  but  was 
re-«acted  in  1842  and  has  prevailed  in  Kngland  since  that  time* 

In  Germany  your  Committee  finds  that  the  income  tax  proposition  was 
considered  as  early  as  1811  and  1812,  and  that  an  income  tax  was  actually 
miacted  in  one  of  the  German  states  in  1842.  In  1848,  1849  and  1850  the 
Income  tax  was  vecy  generally  adi^ted  by  a  number  of  the  German  states, 
and  in  1873  a  genma  ineome  tax  was  imposed  by  the  0«rmsn  government 
Since  that  time  the  matter  (tf  . raising  rev^ue  in  0«many  by  means  <tf 
an  income  tax  has  been  more  or  less  general  throughout  the  Bmpire,  and 
it  now  constitutes  an  efCective  means  in  that  country  for  producing  reve- 
nue. 

The  presout  Kepublie  France  considered  inecmie  tax  l^iidatioii  as 
early  as  1848,  but  the  proposed  law  met  with  such  violent  opposition  from 

time  to  time  that  no  income  tax  law  was  enacted  until  1909.  Notwith- 
standing the  opposition  to  the  income  tax  in  France  there  were  at  all 
times  able  statesmen  who  prophesied  that  the  income  tax  would  eventually 
become  one  o£  the  means  of  raising  revenue  for  the  French  government 


As  early  as  1874  the  French  statesman  Bonvter  vt^eed  the  simtimmts  of 
those  statesmen  who  believed  that  an  ineome  tax  was  Uievitable»  in  the 

following  language: 

"  You  have  several  times  proposed  an  income  tax.  You  have 
always  condemned  it,  but  it  is  like  a  cmivict  who  has  faith  in  ^e 
Justice  of  his  cause,  and  who  has  confid«ace  even  in  his  inost 
prejudiced  judges,  and  who  for  that  reason  appeals.  The  income 
tax  will  be  established  in  France;  no  one  can  doubt  it,  and  if  it  is 
not  established  by  you,  it  will  be  by  your  successors."  (See  Selig- 
man»  The  HiCMie  Tax,  page  287). 

The  prophecy  of  the  eminent  statesman  Rouvier  was  fulfilled  whoi 
th»  C^unber  of  Deputies  in  190d  enacted  into  law  an  income  tax. 

Your  Committee  finds  that  the  income  tax  has  also  been  enacted  gen- 
erally for  both  local  and  state  purposes  in  the  following  European  coun- 
tries: Austria,  Belgium,  Denmark,  Greece,  Holland,  Luxemburg,  Finland, 
N<Hrway*  Sweden*  Switierland  and  Italy.  It  has  also  been  enacted  in  the 
Ctepe  of  Good  Bc^,  Hawaii,  IMia,  Japan*  New  Zealand  and  Austtalla. 

Not  only  did  some  of  the  original  colonies  begin  their  fiscal  systems 
by  the  enactment  of  income  tax  laws,  but  the  Federal  Government  of  this 
country  enacted  an  income  tax  as  early  as  1861.    (See  Act  of  Congress 
August  6,  1861.)    Further  Federal  income  tax  acts  were  tfiacted  in 
U9i  and  18e4.  Tlie  miifteal  income  tax  acts  enacted  by  the  United  States 
Govemment  were  for  the  purpose  of  meeting:  the  ocpenses  of  Uie  dYU 
War,  and  were  known  as  the  •'Civil  War  Income  Tax  Acts."   These  Acts 
were  repealed  in  1870  and  subsequent  to  such  repeal  no  income  tax  act 
was  passed  by  the  Federal  Government  until  1894.    The  Federal  Income 
Tax  Act  <^  1894  was  declared  unconstitutional  in  1895.  On  August  5,  1909, 
an  Ineome  tax  was  adopted  by  the  Federal  Qovemmait  notwithstanding 
the  teet  Uiat  Qie  Act  of  ISH  had  bem  derailed  unccmstittt1(ional,  which 
Act  only  api^ed  to  the  income  ot  e<Hporattons,  joint  stoA  eompames  and 
associations  and  was  sustained  by  the  United  States  Supreme  €3ourt  upon 
the  theory  that  it  was  an  excise  tax  upon  corporate  entities  and  within 
the  power  of  Congress  under  the  provision  of  the  Federal  Constitution  con- 
^yfiit^g  the  power  of  Congress  to  levy  taxes.   In  1912  the  16th  Amendment 
to  the  Fed^al  Constitution  was  adopted  permitting  the  Federal  Government 
to  adopt  an  Income  tax.  Pursuant  to  this  Anwmdment  a  graeral  incoose 
tax  law  was  adopted  by  the  Fedml  Govmimmt  known  as  the  Att  <tf  Oc- 
tober 3, 1913.  This  Act  was  recmtly  am^ded  by  the  luresent  Act  of  Con- 
gress known  as  Act  of  September  8th,  1916. 


As  a  result  of  our  inYestigatio&s  concerning  the  iaeome  tax  In  the 

different  states  and  colonies  considered,  your  Committee  is  able  to  report 
that  the  income  tax  has  never  yet  failed  to  produce  the  amount  of  revenue 
anticipated,  provided  there  was  ample  machinery  for  enforcing  the  law. 
In  cases  where  the  i&ooiae  tax  has  been  repealed  the  reason  for  such  re- 
peal has  IB  most  eases  been  due  to  the  fact  that  the  gomnmeat  no  hmger 
needed  the  rermme  prodaced  by  each  tax.  This  was  the  «sact  reascm  for 
the  repeal  of  the  so-called  "CItH  War  Income  Taxes"  whi^  were  repealed 
a&  above  stated  in  1870. 

Your  Committee  further  reports  that  wherever  a  net  inoomis  tax  system 
has  been  introduced  it  has  met  with  violent  opposition  bat  it  has  eveotoally 

been  adopted  as  the  best  means  of  producing  sulHcient  revenue  to  meet  the 
increasing  financial  needs  of  government.  The  reason  for  such  opposition 
has  in  most  cases  been  the  fact  of  its  inquisitiveness  either  actual  or 
imagined.  The  objection  to  the  income  tax  for  this  reason  was  aptly  stated 
1^  a  Wremc^  statesman  in  the  foUowing  w<»da: 

""What  a  frightful  inquisitloa  is  that  of  which  the  result  will  be 
to  compel  a  rich  man  to  reveal  a  fortune  which  it  perhaps  pleases 
him  to  surround  with  mystery,  and  to  condemn  the  financially 
unfortunate  citizen  to  choose  between  the  hard  alternative  of  throw- 
ing on  his  situation  a  li^t  fatal  to  his  credit,  or  of  purchasing  by 
a  mendacious  tax  the  preservaUoa  of  the  prestige  of  comfort  by 
which  he  is  still  surrounded." 

Assuming  that  human  nature  is  the  same  in  the  State  of  New  York  as 
in  France  or  in  any  other  place,  your  Committee  submits  that  probably 
any  eppoidtioii  that  woold  be  dev^oped  in  this  State  against  the  income  tax 
woitkl  be  because  of  its  inonisitorial  dmxactOT.  Tour  Committee  believes 
however,  that  this  obje^oa  may  be  oitirely  overcome  by  adopting  the 
Connecticut  scheme  and  imposing  in  this  State  an  income  tax  upon  business 
corporations  based  upon  a  report  substantially  indentical  with  the  report 
which  such  corporatons  are  already  required  to  file  with  the  Federal  Gov- 
emm^t.  More  than  this  by  adopting  this  scheme  of  taxing  business  cor- 
poralions  la^ocax  their  annnal  net  income  in  this  State*  the  State  at  cmce 
aeeores  the  benett  of  an  the  eaqj^ensive  ma^dn^  d  the  Federal  Qovornr 
ment  in  assessing  the  State  inemne  tax  npon  sanSi  ootporatlmiB  without  any 
material  expense  to  the  State,  th^^by  reducing  the  cost  of  administration 
to  a  minimum  and  also  reducing  to  a  minimum  any  objection  of  the  tax- 
payers to  its  inquisitorial  character.   No  corporation  can  properly  object  to 
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a  State  inccmie  tax  as  being  inqvisitorial  if  the  repcHrt  which  the  corporaUon 
is  reauired  to  file  for  the  purpose  <rf  the  State  Inccmie  tax  is  indentical  with 
the  report  which  the  corporation  is  now  filing  with  the  Federal  Government. 

In  adoptii^  any  State  inomne  tax  there  are  two  obstacles  to  be  sur- 
mounted, vis: 

(a)  The  method  of  distributing  the  income  tax  collected  by  State 
authority  among  the  different  rural  localities,  and 

(b)  The  matter  of  apportioning  the  income  in  case  not  all  of  the 
ine<mie  is  properly  taxaMe  hn  the  State  inq^osing  the  tai^  fi>r  ^  r^son 
that  the  corporation  is  engaged  in  bnstness  in  othw  States  wh«e  a  pcffticm 
of  its  income  might  properly  and  rightfully  be  taxed. 

Jsi  r^ard  to  the  apportioning  of  the  income  tax  collected  among  the 
dilf^ent  localities  of  the  State  tn  order  that  a  portion  of  siush  inccmte  tax 
may  be  used  by  sa<sh  localities  to  meet  the  fiacreasing  needs  of  local  govern- 
ment, your  Committee  suggests  that  the  metliod  adc^ted  In  the  BOI  intro- 
duced in  the  Senate  last  year  by  Senator  Mills  is  probably  as  practical  and 
equitable  a  method  of  distributing  such  income  tax  as  could  be  devised, 
m  the  Mills  bill  it  was  provided  that  12%  of  the  total  income  tax  collected 
should  be  paid  into  the  State  Treasury  for  the  purpose  of  meeting  the 
expenses  of  the  State  govemmeat.  The  remaining  889^  of  such  income  tax 
was  to  be  distriboted  among  the  dlflorait  conntles  of  the  state  "  in  pro- 
portion to  the  aggr^te  anumnt  <rf  assessment  for  ea<^  eoim^  as  fomid 
by  the  state  board  of  equalization  in  the  last  preceding  state  eQualixation 
of  assessments."  Each  of  the  counties  was  then  required  to  apportion  the 
amount  of  net  income  received  "  among  the  several  towns  and  cities  within 
the  county  in  proportion  to  their  valuations  as  equalized  by  the  board  of 
8qpervism»  at  its  last  annnal  meeting." 

Your  Committee  does  not  contend  that  the  division  of  the  total  net 
income  tax  between  the  State  and  the  localities  as  above  mentioned  was 
nec^sarily  a  proper  division,  but  your  Committee  submits  that  it  is  of  the 
neatest  importance  to  have  the  greater  part  of  the  total  net  income  tax 
recced  by  the  State  r^rnned  to  the  loeallUes  in  acocordance  with  an 
equitabW  distribution,  not  only  to  assist  tHe  localities  In  meeting  the  local 
expenses  of  government  but  to  avoid  extravagance  upon  tJie  part  of  the 
State  government  which  in  the  history  of  all  taxation  measures  has  resulted 
whenever  an  attempt  was  made  to  separate  state  and  local  revenues. 

m  regard  to  detmnining  what  part  of  the  total  net  income  should  be. 
taxed  in  the  State  of  New  Yock  tn  the  ease  d  c^poratlons  wMA  aro 
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tnutmetlng  bosiims  aad  owning  yrc^erty  outside  tlie  State,  year  Cknumlttee 
mbmtts  that  the  problem  is  mudk  more  difficult.  Inasmuch,  however,  as 
the  income  tax  proposed  is  to  take  the  place  of  an  ad  valorem  tax  up<m 

personal  property  your  Committee  believes  that  the  amount  of  property 
"Within  and  without  the  State  should  be  taken  into  consideration  in  making 
the  apportionment  in  order  that  some  allowance  may  be  made  where  the 
corpoiution  subject  to  the  income  tax  is  required  to  pay  taxes  upon  prop- 
*  erty  outside  the  State.  The  scheme  oi  apportionment  therefore  submitted 
by  your  Committee  is  to  consider  ea<^  and  every  kind  ci  property  owned 
by  the  corporation  and  ascertain  by  some  practical  method  the  location  of 
such  property  and  apportion  the  total  amount  of  net  income  so  that  the 
amount  taxable  in  the  State  shall  be  such  a  proportion  of  the  total  net 
income  as  the  property  in  the  State  bears  to  the  total  property  of  the 
emi^oration  wherever  located,  rather  than  to  atten^^t  to  ascertain  where 
any  partlealar  part  of  tilie  income  is  earned  and  to  then  further  attempt  to 
allocate  the  ei;pe&s«»  to  be  deducted  asowtaining  the  net  Income  arising 
In  any  locality. 

The  following  are  all  the  kinds  of  property  which  any  corporation  could 
own  In  operating  any  Imaines8>  viz:  Real  Bstate^  Tangible  Fmonal  Pxpp> 
«ty,  Caah*  Notes  uaA  Aeeoonls  fieoeivmbl0»  Stocks  itt  other  Corporations, 
and  Bonds  In  other  Corporations. 

It  is  not  difficult  to  ascertain  what  proportion  of  the  real  estate  and 
tangible  personal  property  is  located  within  the  State  and  what  proportion 
is  located  without  the  State. 

In  r^^ard  to  cash,  your  Comonittee  suggests  that  sudi  a  proportion  of  the 
total  cash     the  corporaticm  be  deemed  to  be  located  In  the  State  of  New 

York  as  the  average  bank-balances  carried  in  the  State  of  New  York  bear 
to  the  total  cash  of  the  corporation. 

la  r^ffud  to  notes  and  accounts  receivable  your  Committee  ras^^ests 
that  such  a  prv^portion  d  the  total  of  sudh  items  be  deemed  to  be  located 
in  the  State  of  New  T«rk  as  the  total  amount  of  goods  shipped  during  the 
year  to  customers  in  the  State  of  New  York  bears  to  the  total  shipments 

€i  the  corporation. 

In  regard  to  stocks  in  other  corporations  your  Committee  suggests  that 
the  property  represented  by  such  stocks  be  deemed  to  be  assets  located 
wlme  the  physical  prop^ty  represented  by  sudi  stodks  Is  located,  the 
same  as  provided  for  und«r  the  present  Section  182  of  the  Tax  Iaw*  idii<^ 
provlidon  your  Committee  btiteves  Is  one  of  the  few  idearly  defined  provis- 
ions in  such  Section. 
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In  regard  to  bonds  in  other  corporations  where  the  principal  business 
carried  on  is  the  dealing  in  tangible  property,  your  Committee  suggests 
thyt  the  proporticm  of  such  bonds  to  be  deemed  to  be  located  in  the  State 
of  New  Ycnrk  shall  be  fbe  same  as  that  of  all  the  other  pr^p^ty  located  in 
the  state  ascertained  In  the  manner  above  provided.  For  examine:  li  It 
were  ascertained  that  one^hlrd  of  all  of  the  intq^y  of  the  corporation, 
excluding  bonds,  was  located  in  the  State,  in  accordance  with  the  above 
rule  one-third  of  the  bonds  would  be  deemed  to  be  located  in  the  State. 

hn  case  the  corpmration  (whose  piinldpal  business  Is  dealing  In  tangi- 
ble personal  property)  is  transacting  all  of  its  business  in  the  State  of  New 
York  and  is  therefore  paying  no  taxes  outside  the  State,  of  course  the 
amount  of  net  income  taxable  in  the  State  of  New  York  would  be  the  same 
as  the  income  taxable  by  the  Federal  Government.  On  the  other  hand. 
If  the  corporation  Is  transacting  business  and  paying  taxes  outside  the  State 
<tf  New  Todc*  only  a  portion  of  the  total  n^  Inoome  taxable  by  the  Federal 
Oovemment  would  be  taxable  In  the  State  ai  New  Ymit.  For  exanoi^e; 
Suppose  we  consider  a  corporation  whose  Income  and  property  Is  as  fcfl- 
lows: 

Total  net  income,  say   $15,000,000  00 

TOTAL  PROPERTY 

PROPERTY  PROPERTY      IN  NEW  YORK 

Real  Estate    $20,000,000  $5,000,000 

Tangible  Personalty    40,000,000  10,000,000 

Notes  and  Accounts  Receivable   25,000,000  10,000.000 

Cash    25,000,000  10,000,000 

Stock  in  other  corporations    10,000.000  5,000,000 

1120^,000  140,000,000 

Note:    One-third  of  the  total  of  the  above  mentkmed  property 
•  Is  located  m  the  State  of  New  TorlL 

Bonds  in  other  corporations    $15,000,000  $5,000,000 

'lUMOMOO  H5.000,000 

Note:  As  one-third  of  all  the  property  exclusive  of  bonds  Is 
located  in  the  State  of  New  York,  one-third  of  the  total  bonds  is 
deemed  to  be  located  in  the  State  of  New  York,  making  the  total 
property  located  in  the  State  of  New  York  $45,000,000,  and  the  total 
property  of  the  corporation  wherever  located  $135,000,000. 

45,000,000  or  1^  of  $15,000,000     is  $5,000,000 

186,000,000 

the  amount  of  total  net  Inoome  of  the  above  oomMered  oocpontlen  timl 
would  be  taxikble  in  Ibe  State     New  Tcnic 
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Of  coarse  a  ccn-poraticm  with  assets  as  above  indicated  and  transactins 

business  outside  the  State  of  New  York  would  be  required  not  only  to  fur^ 
nish  the  information  which  it  is  now  required  to  furnish  to  the  Federal 
Government  but  in  addition  thereto  a  statement  similar  to  the  above  show- 
ing the  amount  of  each  item  of  property  and  in  each  case  the  total  amoimt 
<tf  ea(^  item  of  ^rpperty  located  within  the  Stale  of  Neir  Y<M*k:.  TbUB  ad- 
ditiooal  information  howerer^  is  not  for  the  purpose  of  taxing  any  <rf  the 
assets  of  the  corporaticm  hot  is  for  the  purpose  of  relieving  the  corporation 
from  paying  a  tax  upon  its  entire  net  income  in  the  State  of  New  Tort 
where  only  a  portion  thereof  is  taxable.  We  assume  that  the  corporation 
could  elect  either  to  pay  a  tax  upon  its  entire  net  income  or  furnish  the 
State  Tax  Conmiission  with  sufficient  information  to  enable  the  Commis- 
siosi  to  ascertain  what  part  of  its  total  net  income  is  taxable  in  the  State 
ot  New  York. 

Your  Committee  submits  the  foregoing  report  advocating  the  substi- 
tution of  a  net  income  tax  upon  business  corporations  in  lieu  of  the  present 
taxes  upon  personal  property  and  general  franchises  well  knowing  that  this 
or  any  other  constructive  legislation  submitted  or  proposed  will  be  met 
with  criticism,  some  of  which  criticism  will  be  entirely  honest  and  sincere 
and  mme  of  whi^  will  be  ^tirely  uit^or  to  the  end  sought  to  be  ac- 
complished. Based  upon  all  the  information  which  your  Committee  has 
been  able  to  obtain  it  submits  that  a  net  income  tax  upon  such  corpora- 
tions is  probably  the  best  remedy  that  could  be  suggested,  considering  the 
present  situation  in  the  State  of  New  York,  for  meeting  the  ever  increasing 
fifinTioifti  needs  of  government  in  this  State. 

Reiq^ectfttUy  submitted, 

J.  F.  ZOIXER,  Chairman 

Chairman  Tax  Council  Associated 
Manufacturers  and  Merchants  of 
New  York  State. 

E.  R.  RENO, 

President  New  York  State 
Laundrymen's  Association* 

E.  B.  STERUNO, 

President  Paper  &  Pulp  Manufac- 
turers  Association   of  Northern 

New  York. 

J.  K  Mclaughlin, 

President  N(;w  York  State  Textile 
Manufacturers  Associaton. 

W.  V.  HAMILTON, 

President  New  York  State  Millers 
Associaticm. 

H  8.  THORNS, 

President  New  York  State  Canners 
Association. 
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